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Real Estate — Overview

- Elements of Real Estate Law
- Documenting the Real Estate Transaction
- Real Estate in Litigation
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The Basics

- Real estate law, also referred to as real property law, involves
rights to own, use, encumber, and transfer land and property.

- The term real property relates to
- land,
- the buildings affixed to it
- the natural objects growing on it.

- Property may be owned in terms of:
- Space - the actual physical property
- Air
- Water

- Occupancy — the right to possess the property
- Time — the time a person may own the property
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Basic Ownership Rights

- Right of Disposition — the right to dispose of property in the way
that you choose

- Right of Use — the right to use one’s property in any lawful manner

- Right of Possession — the right to occupy ones property in peace
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4 Methods of Acquiring Property

- Purchase

- Inheritance — a gift of real property made within a will or the
passing of property when a person dies without a will

- Gift — Generally must be in writing, evidenced by a transfer of
deed

- Adverse Possession — the acquiring of title to property by taking
possession of the property
- Without the owner’s permission
- Remaining for a period of time proscribed by law
- ‘Squatters Rights’

- Several other requirements necessary (Actual, Open & Notorious,
Exclusive, Hostile, Continuous for full period)
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Real Estate Practice

- As it relates to a legal practice, real estate lawyers are generally
categorized into one of two types of practices
+ Transaction oriented —
- real estate transfers,
+ purchases,
. leases,
- title searches,
- real estate closings
. Litigation —
- may represent mortgage companies in foreclosures,
- landlord and tenant disputes,
- construction disputes
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The Basics on Estates

- The Estates — estates represent levels of ownership

- There are six, divided into two categories; Freehold Estates and
Non-Freehold Estates
+ This course will only discuss the Freehold Estates

- Freehold Estates:

- The Fee Simple — an interest in property that allows its holders and their
heirs to own and possess the property in perpetuity

- The Fee Tail — an interest in land that is inheritable by and transferable
to only lineal descendants of the original grantee (now obsolete)

+ The Life Estate — an interest in land that lasts only as long as the life of
a specific person
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Types of Concurrent Ownership

- Basic Rule — every co-tenant of a concurrent estate has the equal
right with all the other co-tenants to possess and use at the same
time any and all of the property

- Concurrent Ownership — the joint ownership of property by two or
more people

- Conveyance — the giving of property from one person to another

- Tenancy — the possession or occupancy of land by right of title or
right of possession
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Types of Concurrent Ownership

« Three types of concurrent ownership in use today:
- Tenancy-in-common — ownership held by two or more people,
in equal or unequal shares,
- each person having an equal right of possession over the entire
property,
- but no right of survivorship (right to succeed an estate upon the death
of another tenant)

- Joint tenancy — a type of co-tenancy in which each of the co-tenants has
a right of survivorship in the shares of the other co-tenants.

- Each co-tenant has an equal share
- They all must receive title to the property under the same instrument
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Types of Concurrent Ownership

- Tenancy by the entirety — an interest in property that can only be held
between a husband and wife

- Each party has 100% ownership interest and a right of survivorship.
+ Neither party can terminate without the consent of the other
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Documenting Transactions

« Every jurisdiction in the United States maintains a system of all
real property transfers (or actions) at the county level

- Every transfer of property (and other actions affecting the
property), must be recorded properly in the county records office

« The purpose of the system is to allow buyers to make sure the
seller legally owns the property, has the right to sell the property,
and that there are no other claims against the property

- Atitle search is conducted by the buyer to ensure the above is
true prior to purchasing the property
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Documenting Transactions

« Recording System — a system in which each county keeps records
of all land transfer transactions so that potential buyers of land can
make sure that their sellers have proper authority to sell the land

- Land Records Index — the file, usually in the “county registry of
deeds” office, under which people can look to see the status of a
parcel of land

- Grantor-Grantee Index — a land record index that is categorized
and organized by the names of grantors and grantees

- Tract Index — a land record index organized by tracts of land
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Recording Transactions

Recording Acts — there are state laws that determine which party

prevails when the same property is transferred to multiple people

and the recording documents have not been properly delivered or
recorded to the registry office

Notice Jurisdiction — in this system, a subsequent bona-fide
purchaser will prevail over an earlier purchaser if the earlier
purchaser’s deed was not recorded and the subsequent purchaser
did not know of the earlier transfer

Race-Notice Jurisdiction — in this system, a subsequent bona-fide
purchaser will prevail over an earlier purchaser, if, and only if, the
subsequent purchaser did not know of the earlier transaction and
the subsequent purchaser’s deed was recorded before the first
purchaser's deed

- Race Jurisdiction — first deed recorded prevails
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Deeds

« The Property Deed — a legal instrument that transfers some
property right in real estate
- A deed normally contains at least:

+ Granting Clause — a statement to the effect that the transferor is
transferring the land to the transferee (listing consideration not required)

- A description of the real estate involved
- The names of the respective parties
- The signature of the person transferring the real estate

« There are normally three types of property deeds:

- Warranty Deed
+ Grant Deed

+ Quitclaim Deed %\h >
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Deeds

- Warranty Deed — this transfers ownership and provides
additional promises including that the property is free of
liens and other claims of ownership. If this is later found to
be untrue, the transferring party agrees to compensate the
buyer.

- Grant Deed - this transfers ownership of the property and
the transferring party promises the property has not been
transferred to someone else

Quitclaim Deed — this transfers ownership of the property
rights the transferring party may have in the property,
whatever those rights may be
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Warranty Deed Sample

Document prepared by ater recordiong

URAL FERSON, YOU MAY
REMOVE OR STRIKE ANY OF THE TOLLOWING INFORMATION TROM THIS INSTRUMENT
BETORE I 15 FILED JOR RECORD IN THE FUBLIC RECORDS: YOUR SOCIAL SECURITY
NUMBER OF YOUR DRIVER'S LICENSE NUMBER

GENERAL WARRANTY DEED
STATEOF TEXAS )
} KNOW ALL MEN BY THESE PRESENTS:

couNTY OF - )

JAT FOR THE CONSIDERATICR

e apprapeiats oytlon ioved {
RANTED, S0LD AND CONVEYED, and

appropeiate option. mam w the ¢ -
(e pa—

TO HAVE AND TO HOLD the wid ¢
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Mortgages

- Mortgage — the pledge of real property as collateral for a loan.

- Many people cannot afford to pay the entire purchase
price for real property, so they get a loan. The mortgage is
the most common way for the bank to receive collateral
for the loan; if the buyer fails to pay the loan, the bank (or
lender) may take the real property and sell it to pay off the
loan.

- A mortgage must be recorded in the county recording office.

- If property is transferred with an outstanding mortgage, the
property remains subject to the mortgage. Thus, one cannot
simply eliminate the mortgage by transferring the property to
another party.

« This requires that the mortgage was properly recorded.




Slide 18

Sample Mortgage
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Purchase Transactions

- Purchasing Real Estate — in many states, purchases of real estate
are conducted by realtors and lending institutions alone

« The law firm is normally only involved in performing “title
searches”, a review of the records in the county where the
property is located to determine if the seller legally owns the
property and if there are any other known claims against the

property

An attorney may be used to draft contracts for the sale of real
estate. When doing so, the attorney will follow normal contract law
procedures and incorporate any specific (state and federal)
requirements for contracts involving the sale or purchase of real
estate.
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Purchase Agreement

Real Estate Sakes Contract

of the

1. The undersigned Purc haser agrees to buy, and the under signed Seller agrees to sel, the following
[Timproved

real property: all that tract or parcel of land lyng nd beng in Land Lotiy)
Cou orgin, and

et Section, anty, Ges in

[ ] wrimpeo ved real property more particularly described

prope Extibit A" attached bereto and by this
rofrence made s part herco, and havirg an address o g

with all improvements, appliances, ghting fistues, all clocirical, mechanical phimbing
conditionig, and uny ofher systems oc fixtures as are attached thercto; also all plants, recs
hrubbe ectively the "Property”). The peoperty sh
be [t} 1o be pid as follows

. Inital carnest moncy deposit paid by Purchaser o [ ] Sellee [ | Other: 0 the umount
of I ) (the "Eamest Maney") by check, receipt of which i

herehy acknowledgal by Seller, to be applicd as pastial payment of purcluse price of the Property
sale by consurmmated

b [ 0. This s & cash transaction with no contingencies for financing

1. Loan Condition: This Agreement i mae condiionsd upon Purchaser’s "atility to obtai

hercinafier defined) a Joan in the principal amount of [ %

s, . o be secured by a first prioeity dead to sec

Loan"):sakd Lom o be paid in consecut ive monthly installmerts of prine pal wnd nterest over o

of not less than years. Intial monthly insallments of principal md iy

anS, Purchaser shallmake application for such loan wihin
ifleh blank) of Efctive Date (as hereimfler defined). *Ability fo Obt

that Purehaser is qualified to reveive the loun based upon customary and s tardard loan uslerw rting
criterin, Proceeds of the Loan, together with any bulanoe of the Purchase Price, shall be paid in cash
o its equiva ket by Purchaser (0 Selier at Closing. The Loan shallbe a [ | fived nae: [ ] variable rate
[ fixed rate o variable rate ban with an interest rate of not more than o per annaim on the
unpaid pracipal balance

2 (Purchaser i ot blank) shall pay all wsul and customary chosing costs for said Loan in &
sumnottaexceed % (N/A ifleft blank) o f said loan amount. Purchaser sha l pay any usual and
customary closing costs exceeding sid sum Purchaser shall pay the cost of any reguired smuney

o exceed

Purchaser shall pay any Loan Discount puyable in connection with said fose in & sum o

4 of said oun smount
3, Seller warrants and repecsents that Seller presently has titk 10 the Property, and that at the time
the xake is conuummat od, Seller will convey 1o Purchaser good and marketsble titke 1o the Propert
by War d 10 be furnished by the
Seller shall be go ed i accordmce with
Georgia law as suppl
any defect in the tele which con

ity Deed. 1¢is understo od and o
d and marketable ad that markesabity shal be deter
nented by the Titke Stardands of the State Bar of Georgia. I o
s wihin the scope of any of sskd Title Standards shall not camstitute
a valad objection on the part of the Purc haser provided the Seller fumishes the alldavits or other title

also agre

papers, if any, reg
Purchaser evidenced by written motice to
Mancy shall promypily be refnded to Purchaser

ired in the upplicable Stand
Hler, this agreement shallbe mull and void and the Eamest

4. Purchaser shall have a reasonable tiee afier nt inwhichto have o survey

aptance of thes
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Documenting Transactions

« Sample documents —
http://http://www.easvtitlesearch.com/sample.pdf
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Litigation
- Real estate litigation is a specialty practice

- Normally a law firm will be associated with either a lending
institution or a real estate company

- Items of litigation normally revolve around claims against the
property or disputes between the owners of property
- Other areas of litigation may concern:
+ The mortgage on property
« Zoning requirements
- Land use regulations
- Other state and federal regulations
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Real Estate — Review

- Elements of Real Estate Law
- Ownership Rights
- Acquisition of Property

- Documenting the Real Estate Transaction
- Recording of Ownership Interests

- Real Estate in Litigation




Questions

and
ANsSwWers



Review Questions:

1. True or False: A property owner has the right to control not only the buildings on
their property, but the air above it.
A. True
B. False

2. This legal concept is sometimes commonly referred to as ‘Squatter’s Rights’:
A. Adversarial System
B. Advance Possession
C. Adverse Possession
D. Adverse System

3. True or False: A real estate law office may be involved in title searches for
properties being transferred.
A. True
B. False

4. True or False: Recording property records is a good idea, but doesn’t really have
any impact on the property or property owners.
A. True
B. False

5. A deed must be recorded by sending a copy of it where:
A. The Superior Court
B. The Opposing Attorney
C. The Property Owner
D. The County Land Records Office



Answer Key:

1. A

True. Property rights include the air and the water or ground below the buildings
on a given property owners land.

2. C
Adverse Possession is the method of gaining the legal rights to property by
taking possession of it without permission of the actual owner.

3. A

True. A real estate lawyer is often asked to perform title searches for companies
engaged in property sales.

4. B

False. Recording mortgages and deeds is very important and the order in which
documents are recorded can have a huge impact on the rights of property
owners.

5. D
The deed must promptly be sent to the county recording office, where it will
become part of the official land records.



